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APPELLANT'S BRIEF
NATURE OF CASE

Plaintiff and appellant seeks to have eight conveyances of land from William B. Adams to the defendants
above named set aside and the property made available for the general creditors of William B. Adams,
deceased, said creditors including the plaintiff and appcllan t in this action, and appellant does not know what
additional creditors there are.
STATEMENT OF CASES INVOLVED
AND DISPOSITIONS IN LOWER COURT
Plaintiff and appellant was severely injured as a
'esult of an automobile collision on United States High1.1 ay 91, approximately one mile north of Cedar City,

1
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Utah, by Mr. William B. Adams, the father of the nien
named in the heading as defendants. This accident took
place on the 7th day of May, 1957. In the due course 01
events, this matter went to judgment before the Honor.
able Stewart M. Hanson in a trial in which the defend.
ant, William B. Adams was represented by Calvin L.
Rampton, Attorney at Law. Judgment was granted to
the plaintiff. The cause of action actually arose on the
7th day of May 1957. Execution was issued thereon, and
returned by the sheriff with the notation that no property was available for levy of execution. This action wa 0
commenced on or about the 5th day of March, 1958.
Judgment was granted against William B. Adams on the
11th day of September, 1958, by the Honorable Stewart
M. Hanson, District Judge, and same was duly filed and
docketed thereafter. This judgment was for the sum of
$7,550.21 with interest thereon at the rate of 8% per annum from the date of judgment until paid, and for plaintiff's costs of court expended therein. Said judgment
was filed on the 19th day of September, 1958, and dock·
eted on the 19th day of September, 1958.

-

A new complaint was filed in the District Court of
Iron County, Utah, asking to have the judgment con·
tinued. This complaint was against William B. Adams
and Mrs. William B. Adams, his wife, and the eight de· 1
fendants named in the above and foregoing pleading, and
was Civil No. 4585 in the District Court of Iron County,
Utah. This complaint was filed on the 30th day of July, ;
1964, and asked to have certain conveyances which are
represented by deeds and entered as Exhibits 1, 2, 3. 4,
5, 6, 7 and 9, in Case No. 4585, set aside, and that the
judgment to be obtained be held to be a lien on the real
property described in said deeds. This matter was tried
on the 3rd of April, 1967. Prior to that time, at a pre·
trial, the Honorable C. Nelson Day as District Judge,
under date of the 24th of March, 1966, denied a motion
of the defendants for summary judgment, and allowed
judgment against William B. Adams for $11,850.84, and
against Mrs. William B. Adams limited to her dower
right in the property described in the nine deeds, some
of which were in Iron County and some of which were
in Washington County. Thereafter, the matter was set
down for trial as to the issue on having the property de-
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i('ll. This trial took place on the 3rd day of
1'Hil. flwreafter, to-wit, on the 9th day of Aug1
Ifonoral>le C. Nelson Day made his find1,;.;; in the form of a memorandum decision, which
.. 111 ,,,,.,'. other things found that there was never any deii· .,., ) 011 the deeds and that they were recorded with.i.1 ;1u1hority by the grantees. The recording of these
.Jcccb \\as on 1 June, 1957, according to the findings
,[ 111,· IIonoratJle C. Nelson Day in his memorandum
\cj.;ion, and the decision further found that said deeds
1," c1·('d mor<· than 3300 acres of land in Iron and Wash1ng!o11 Counties. The Honorable C. Nelson Day found
:i 1a1 tI1e plaintiff was entitled to a judgment against
\l'iJl1art1 D. Adams and Mrs. William B. Adams and that
Iv \I as entitled to a lien for the full amount of the judg.,.1;1 ac:ainst the other defendants as far as they claimed
,,,
in the property. This applied to the property
!. ("(( rm nine deeds identified as D-1 through D-9 in this
ti«. 11< ular trial. Thereafter, Findings of Fact, Conclu,wns of Law and Judgment \Vere promulgated and sign' J :rncl i;1 the due course of events filed. At the same
• l' '" of the trial, to-\\ it, the 3rd day of April, 1967, the
11
1 \'[H'esentcd defendants, being the eight defend.1nc1t' net med in this action, and their counsel, consentcl t(1 il juclgmen1 against William B. Adams and Mrs.
\'l"illiam B. Adams, also known as Sarah L. Adams, with
the Judgment against Mrs. Adams limited to her dower
fight in 1l1e property of William B. Adams. William B.
Arlc:irns had l>ecome deceased in June, 1966. This particlat judgment was appealed to the Utah State Supreme
Cnurt, ai1d is published in 21 Utah 2d Reports 245, 444
f'. ')d liY. The Utah Supreme Court in this case made
11 c' ; (j ll ()\\ ing decision:
· ,
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.1

t

1

1,

"The judgment is reversed insofar as it attempts
1o <>l'•'e:dc a lien upon the real property but is of1 ii·mc;l in all other respects. The respondent is
;111 ;1 rclt>cl his costs."
'i;,'rc.Lfter a creditor's claim of the plaintiff was
nkd to the Administrator of the Estate of
, , I"'.:. Adams, deceased, for the sum of $12,756.87,
\·i:h costs in the amount og $223.54, together
111 1• ffst <11 the rate of 8r:i, per annum from the date
,J :u l:,i ll'11t until paid. The Administrator of the Estate
'11cs(
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of William B. Adams, deceased, has taken no action
whatsoever in connection with the claim. This claim 1
was presented on the 11th day of April, 1969.
Based upon the failure to pay the principal action
was brought asking that all of the conveyances be set
aside, and that a decree be made declaring said prop.
erty to be made available for the general creditors of
said William B. Adams, now deceased, to include the
plaintiff. Pertaining to Civil Case No. 4585, the Utat
Supreme Court affirmed the judgment in every detail, .
with the exception of the matter of a lien on the property, and one of the findings which was affirmed by the
general affirmance of the Supreme Court was that there
had never been a delivery of the deeds. In the due course
of events, both plaintiff and defendants in the present
action, Civil No. 5452, filed a motion for summary judgment. The Honorable J. Harlan Burns, District Judge
saw fit to grant the motion for summary judgment of
the defendants. This is an appeal from the order of the '
Honorable J. Harlan Burns as District Judge, granting
the motion of the defendants for summary judgment and
the summary judgment that was signed by the Honor- •
able J. Harlan Burns on the 17th day of April, 1971,
which said order denied plaintiff's motion for summary
judgment. The plaintiff appeals from the Court's action
in granting defendant's motion for summary judgment. 1
NATURE OF RELIEF SOUGHT
Plaintiff and appellant desires that the order granting motion for summary judgment of defendants be re·
versed, and that defendant's motion for summary judgment be dismissed, and that the plaintiff's motion for
summary judgment be granted, and all of said convey·
ances be set aside, and that a decree be made declar·
ing said property to be made available for the general
creditors of said William B. Adams, now deceased, in·
eluding the plaintiff who is a judgment creditor. Each
of the parties in submitting the matter on motion for
summary judgment, and in making the motion for sum·
mary judgment agreed that any item might be used out ·
of either the instant case, to-wit, Iron County Civil No.
5452, or the two prior cases, to-wit, Iron County Civii
No. 4585 and Iron County Civil No. 3750.
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ST A TEMENT OF FACTS
\Vdliam B. Adams in 1943 was a widower. At that
he made an ct left \vi th Hillman Dalley, an abstractui· of ('edar Cily, Iron County, State of Utah, six warrcint>' deeds, which were entered as exhibits in Case
\,,_ 4585 :is defendants' exhibits 1, 2, 3, 4, 5, and 9. These
named J. V. Adams, Robert M. Adams, Willian
Bulloch Adams and Drex Adams, four of the defendants,
:is gr(lntees. These deeds were left with Hillman Dalley
to be delivered to the four grantees, to-wit, the sons of
\\ iJ!iam B. Adams, upon the death of William B. Adams,
10 avoid probate. See transcript of Civil Case No. 4585
beginning at Page 70, line 19, to Page 87, line 30, which
is the testimony of Jam es H. Keller, a former court repr;rter who took the deposition of William B. Adams,
r1ow deceased, from Page 82, line 10 to Page 84, line 27,
the· last question, pertaining to the deeds, being on line
, illlt'

''Q. Were his instructions to deliver these items to
·,boys at the time of his death?"
;ind 1hen the answer,
"A. Yes."
01 her cleeds that were made up to the four defend:rnts and left with Hillman Dalley under the same instructions were defendants' exhibit No. 6 out of Case
which was made up the 20th day of February, 1947,
by Mr. Dalley and left in his possession, and defendants'
exhibit No. 7 in the same case dated the 20th day of
February, 1947, again by Hillman Dalley. Mr. Adams
thereaf1er became married and thereafter, to-wit, in September of 1%0, he had a deed to his home in Cedar
Citr made which was executed by both William B.
Ad<ims and Sarah L. Adams, his wife, as grantors, with
tJi,. grantee being Robert M. Adams, one of the defend,ir:ts above- named, of all of the north 5 rods of Lot 15,
Block 24, Plat B, Cedar City Town Survey.
Plaintiff was severely injured as a result of an autoinobi .c collision on United States Highway 91, approximate!> one mile north of Cedar City, Utah, by Mr. William B. Adams on the 7th day of May, 1957. On the due
,11se of events a judgment was taken. On the 13th day
'Jt .hrnt". E':57, thirty-seven days after the accident, HillDcdlt·y had the deeds in his possession recorded at
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the instructions of .T. V. Adams and William BullocJ
Adams. See transcript of Case No. 4585, Page 12, line
to Page 13, line 1. These \Vere recorded without the auth
ority of William B. Ada!ns, grantor. Sait.l deeds \W"ii
never delivered. See transcript of Case No. 4585, Pagf
82, line 21 to Page 84, line 28, but specifically see pag 1
82, lines 26 and 27, Page 82, line 30, to Page 83, line 1
Also specifically see Page 93, line 18, to Page 83, line i8.
as well as Page 84, lines 25, 26 and 27. In addition, in
Iron County Civil Case No. 4585, affirmed by the Utah
State Supreme Court in Case No. 11074, there has been
a finding that there was no delivery of the deeds. Undf't
these conditions, this question of delivery is now re\
adjudicata. The other factual item is that a creditor's
claim has been filed and has not been acted upon by the
administrator.
1

STATEMENT OF POINTS RELIED ON
POINT I: There must be delivery of deed as well
as other items to complete a transfer good
against a grantor.
POINT II: There has been no delivery of deeds
in this matter and this is res adjudicata.
POINT III: Judgment creditors of deceased grantor may follow property of said deceased grantor where there has been no delivery of deeds.
POINT IV: Dower interest of surviving widow
who did not join in conveyance is still intact, regardless of delivery.
POINT V: The property is still property of William B. Adams with one-third interest vested in
surviving widow.
POINT VI: The property is available for creditor's claim.

ARGUMENT
POINT I: THERE MUST BE DELIVERY OF
DEED AS WELL AS OTHER ITEMS TO COMPLETE A TRANSFER GOOD AGAINST A
GRANTOR.
One of the most outstanding authorities on this

6
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:u cular point is the present counsel for the respond11 11
,,nts, evPn though the respondent now contends that
lril'r alone, after the deeds have been recorded,
will
, est good title in those who recorded the deeds without
ilutllority, contrary to his own statements in the case
nl Givan vs. Lambeth, 10 Utah 2d. 287, 351 P. 2d 959.
An outstat\ding source of information concerning delivi:n is this case of Givan vs. Lambeth. In the Appellant's
Bi:ief, Page 43, we find the following statement made
by counsel.
"The conveyances bear date August 1, 1950. It needs
no citation of authority to sustain the legal principle that a deed is ineffective for any purpose un!Pss and until there is a delivery thereof. In other
words, the mere making of a deed, while retained
in the possession of the maker and with no present intention to deliver same, can certainly not be
considered an effective instrument. In fact the defendants in this case have made no such claim."
Counsel now contends that gaining possession of
the deeds is sufficient to pass title, even though the
grantor had no intent to deliver same, and specifically
said they were to be used in lieu of a will. It is impossible to reconcile this with the counsel's statement in
the Givan vs. Lambeth case to the effect that a deed
was ineff Pctive for any purpose unless and until there
is a delivPry, and even so, in view of a finding by the
Honorable C. Nelson Day in Civil Case No. 4585 which
has been affirmed by the Supreme Court of Utah to the
effecl that there was no delivery. In the report on Givan vs. Lambeth, at Page 961, in 351 P. 2d and 290 in 10
Utah 2d, under the 5th and 6th questions, the Supreme
Court of Utah has made the following statement:

"We agree with the plaintiff's contention that it
is of little or no importance that the deeds and
bill of sale were executed in 1950. It is not uncommon for a grantor to make such documents and
retain possession of them. This is sometimes done
in lieu of drawing up a will, a practice which is not
\\ ithuut legal pitfalls with which we are not here
concerned. But such conveyances are not effecttive
until there is an actual delivery with intent to
t ra 11sfer ownership."
7

This, coupled with the firnling in Orton vs. Allam.
Civil Case No. 4585, Supreme Court of Ui:ah Case i\ 1,
11074, reported as 21 Utah 2d 245, 4c14 P.2d, G'.2, ·,1i 11
was the specific hearing on the Orton vs .Aclams c;i .
in which Judge Day held there had been no ckli\
and in which this finding is being upheld by the
preme Court of Utah. Also, one should look at the ca,
of First Security Bank vs. Burgi, 122 Utah 445, 2:)J p
2d 297, which was an appeal on a deed and bill of :.:c1
for lack of delivery, and the case turning entirely on tL
intent of the grantor. Until there \Vas <lll actuai
ery, and an intent for said delivery, there is no co111l
ance.
1

,

1

1

In Corpus Juris Secundum, Vol. 26, Page 696, in Section 44 of Deeds, it is stated that the unauLhori7cc; i.c
cording of a deed by the agent of the grantor, or by lb1
grantee will not constitute a delivery.
POINT II: THERE HAS BEEN NO DELIVERY
OF DEEDS IN THIS MATTER AND THIS IS
RES ADJUDICATA.
This is found in Paragraphs 14 and 15 of
Day's memorandum decision in Case No. 4585. This i.•
affirmed by the Supreme Court of Utah, Case No. 110'14
Orton vs. Adams, 21 Utah 2d 245, 444 P.2d 62. This matter is now res adjudicata under these particular case'
POINT III: JUDGMENT CREDITORS OF DECEASED GRANTOR MAY FOLLOW PROPERTY OF SAID DECEASED GRANTOR WHERE
THERE HAS BEEN NO DELIVERY OF DEEDS.
On the basis of the inform a ti on set forth in Poii1
I above, and the findings of the court in Givan vs. la:::
beth holding that there was no transaction without '
delivery, and the affirmation of this by the Suprern·
Court in the same case, as well as counsel's position lie
ing taken at that time, and bearing in mind that tlw
has been a trial court decision of no delivery, aflirn1 1
by the Supreme Court of Utah, the property is still avd 1
able for judgment creditors and other creditors of \\' 1
liam B. Adams, now deceased.
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POINT IV: DOWER INTEREST OF SURVIVING
WIDOW WHO DID NOT JOIN IN CONVEYAJ.'JCE IS STILL INTACT, REGARDLESS OF
DELIVERY.

C·

i]:

If·

The only deed that was joined in by Mrs. Adams
11-tJs the deed to the home, defendants' exhibit 8, in Case
4585. This was made after marriage. The remainder
were made before the marriage to Mrs. Adams in 1950,
anrl at no time has she joined in any conveyance. Bearing in mind that until there is a delivery, there is no
ronveyance, there is no interpretation of this particular
C'asc under any conditions which would defeat the dower interest of Mrs. Adams. The only time the defendants
claim delivery was in June, 1957. There has been an express finding that there was no delivery at that time or
other time, which has been affirmed by the Suppreme Court of Utah. Mr. William B. Adams died in
June of 1966, and was survived by his widow. At that
time, an undivided one-third interest vested in her in all
properties except defendants' exhibit 8, and specifically vested in all properties listed as defendants exhibits
1, 2, 3, 4, 5, 6, 7, and 9. which cover approximately 3300
acres, a portion in Iron County, and a portion in Washington County. While we have used the words "dower
interest" actually we are talking about inchoate interest in real property of a husband, under the provisions
of Title 74-4-3, Utah Code Annotated, 1953, and amendments thereto. This vested upon the death of William B.
Adams, and the judgment against Mrs. William B. Adams
in Case No. 4585 is now a lien on her interest under the
provisions of Title 74-4-3, Utah Code Annotated, 1953,
as amended. Mrs. Adams outlived Mr. Adams. Under
rhe provisions of this title, at the time of his death, title of one-third of all his property that she had not joined in conveyance, vested in her. She had not joined in
:rny of the conveyances except that of the home to RobP\t M. Bulloch, which was defendants exhibit 8, in Case
No_ 4585. This would be true regardless of delivery perlctinmg to properties in Iron and Washington Counties
shown in Case 4585 in def end ants' exhibits 1, 2, 3, 4,
1. b, 7, and 9.
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POINT V: THE PROPERTY IS STILL PROPERTY OF WILLIAM B. ADAMS WITH ONETHIRD INTEREST VESTED IN SURVIVING
WIDOW.
The reason for this is that there has never bel'n
completed conveyance, to-wit, delivery, arnl it
le
ajudicata that there was no delivery. Unde1· these c1J,,
ditions, the property is still the property of Willian 1 ,,
Adams, except that which vested in Mrs. William r
Adams at the time of the death of ·wmiam B. Allan:

POINT VI: THE PROPERTY IS AVAILABLE
FOR CREDITOR'S CLAIM.
In the above entitled matter, a creditor's clai:.
was presented to the administrator, and has never bee:
acted upon by the administrator. With a jL;dgmen1
pending against both Mr. Adams and Mrs.
i1
Case No. 4585, the property of either of them is arai1·
able for payment of this creditor's claim, with the e\·
ception of the home property of Mrs. Adams thai
vested in her at the time of the death of her husband

CONCLUSION
There has never been a satisfactory conveyance o'
the land in question. The property is available for ere
ditor's claim which has been filed. This is true conce 1:
ing the % interest of the deceased and the 1 :1 inte1c)
vested in Mrs. Adams, inasmuch as the conveyance·
are ineffective and the land, with the exception of th 1
vested interest in Mrs. Adams, is still the property o:
William B. Adams, and \vill not be otherwise until the1:
has been a conveyance by delivery, and he is no1r ne
available to make delivery. The Supreme Court of
should reverse the trial court's decision and dtnY th
motion of the defendants and respondents for
.
judgment, and grant the motion of the plaintiff au'
1
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;ippellant for summary judgment.

Respectively submitted,
PATRICK H. FENTON
Attorney for Plaintiff
and Appellant,
13 West Hoover Avenue
Cedar City, Utah 84720
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